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Stop Post Oak Dump (SPOD) files this hearing request; motion for reconsideration of 

the Executive Director’s (ED) preliminary decision regarding the application for a land-use-

compatibility determination (hereinafter referred to as the “Application”) submitted by Post 

Oak Clean Green, Inc. (Applicant); in the alternative, a motion for the Commission to 

overturn the ED’s decision because it is based on an improper reading of Texas law and 

TCEQ rules; and in the further alternative, motion for the ED and/or Commission to 

immediately publish notice and set a hearing on the Application for a land-use-compatibility 

determination. For support, SPOD offers the following: 

I.  INTRODUCTION 
 

On December 20, 2011, Post Oak Clean Green filed its Application for an abbreviated 

land-use-compatibility determination to determine if the site that its principle owner has 

owned in Guadalupe County for a number of years is an appropriate site for a municipal solid 

waste landfill. The site is questionable because of a number of features.  It is over the 
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recharge zone of the Carrizo-Wilcox Aquifer system, which provides the drinking and other 

water for residents, farms, and businesses in Guadalupe County and many other counties in 

Texas. The site is apparently also the failed site of a prior sludge disposal operation.  It is in 

the area of old and extensive oil and gas development.  It is near, if not on, a major fault 

system.  

Now, almost a year-and-a-half after the Application was filed, the ED has declared it 

technically complete. Before being declared technically complete, however, the Executive 

Director’s staff first had to issue three formal Notices of Deficiencies (NODs) and three 

supplemental requests for information, which were essentially three additional NODs.  In 

essence, the staff, with the help of SPOD and others, had to identify for the Applicant 

numerous deficiencies in its Application. In attempting to address these deficiencies, the 

Applicant took over 15 months, well beyond the 75-day limit that TCEQ rules impose.     

SPOD, the Railroad Commission of Texas, and others submitted technical comments 

that showed the deficiencies in the Application.  These comments were initially used by the 

ED’s staff as a basis for some of the NODs. Later, when it became clear that the Applicant 

was unable to timely comply with the request for additional information, the ED changed his 

position regarding the scope of the issues and the need for all of the requested information. 

The ED apparently decided much of the detail he had previously requested was no longer 

required. 

Now that the Application for a land use compatibility determination has finally been 

declared technically complete, SPOD seeks reconsideration by the ED or an action by the 

Commission to reverse the ED’s position on the legal issue of what is required for technical 
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completeness, and relatedly, SPOD requests that the Commission overturn the ED’s 

preliminary decision regarding the Application.  It was error for the ED to declare the 

Application technically complete when certain essential information—information that is 

indispensable in determining whether the proposed landfill is compatible with surrounding 

land uses—was not provided to the ED. In the alternative, if SPOD’s requests for 

reconsideration and/or reversal are denied, then, SPOD seeks to ensure that a timely hearing 

is conducted on the Application—that is, only the Application for a land-use-compatibility 

determination currently on file and that was declared technically complete—with no 

additional changes to that Application. 

II. SUMMARY OF ARGUMENT 
 

The Applicant requested that the Application for a land-use-compatibility 

determination be reviewed and processed before it was required to submit a full landfill 

permit application. TCEQ staff relied upon that representation, and so did SPOD and others 

concerned with a proposed landfill at the site.  

The ED, in accordance with the applicable statute and rules, reviewed the request and 

determined that processing the Application for a land-use-compatibility determination was 

appropriate in this case.  See 30 TAC § 330.57(a). The applicable statute and TCEQ rules 

make it clear that the decision on whether to allow a land-use-only application is TCEQ's, not 

an applicant’s.1   

Thus, SPOD and many others spent significant time and resources reviewing and 

commenting on the Application, with the understanding that, if the Application were deemed 

                                                 
1  TCEQ’s rules recognize that an applicant may request a land-use only determination, but the ED ultimately determines 
if a land-use only determination is appropriate. 30 TAC § 330.57(a). 
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technically complete, SPOD would be allowed to seek and participate in a contested-case 

hearing on the Application—the one declared technically complete, without further revisions. 

Indeed, SPOD agrees with the ED’s determination that a bifurcated hearing process is 

appropriate in this case. As discussed above, the Application raises a number of land use 

compatibility issues unique to this site.  SPOD expected the ED to make a preliminary 

determination that the site was not compatible, given the unique facts here, the positions of 

the regions’ groundwater districts, and the many groundwater user groups who also identified 

significant problems with the site.  SPOD continues to believe that, if the proper scope of 

issues were considered for the Application, the proposed landfill would be determined to be 

incompatible with surrounding land uses.   

SPOD is concerned that the ED may not now follow the procedures set out in Texas 

law and in all of TCEQ's public notices for this Application. Having declared the Application 

technically complete, the ED should have already proceeded to issue notice that the 

Application has been declared technically complete and that the period for requesting a 

contested-case-hearing has commenced.  The ED has not done so. The ED has also not 

required the Applicant to publish in the newspaper notice of the opportunity to request a 

contested case hearing. 

This failure to proceed is prejudicial to SPOD and others who have acted in good faith 

to assist TCEQ with review of the Application, with the understanding that the Application 

would be subject to a contested case hearing, if requested by the Applicant or other affected 

persons.   
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If the ED had instead made the preliminary decision that the site is not compatible 

with surrounding land uses, Applicant would surely insist on, and likely be allowed to 

proceed to, a contested case hearing regarding that decision.  SPOD and others deserve equal 

opportunities now that the ED has supported the Applicant's position.   

  Before a full application for a landfill permit is processed, the current Application 

should, and in fact must, be subject to the scrutiny that is allowed in the contested case 

hearing process.  For TCEQ do otherwise, would violate TCEQ’s public statements, its rules 

on the timing and steps involved in processing these types of applications, and state law.2 

III. BACKGROUND FACTS & SUMMARY OF NOD PROCESS 

The following is a brief history of the review of the application—to provide some 

context for SPOD’s motions and arguments. 

After declaring the Application administratively complete, the ED’s staff issued its 

first NOD on February 27, 2012.  A second NOD was sent on May 31, 2012.  Staff then 

issued a third NOD on September 4, 2012, despite its language in the first and second NOD 

stating: “[P]lease be aware that a third technical notice of deficiency will not be issued.” 

The ED’s failure to return the Application after the Applicant twice failed to submit a 

complete and accurate application violated agency policies and its own interpretation of its 

rules on the timing for processing applications, as expressed to the Legislature.3  

                                                 
2 For example, Section 361.069 of the Health and Safety Code provides: 
 

DETERMINATION OF LAND USE COMPATIBILITY.  The commission in its discretion may, in processing a 
permit application, make a separate determination on the question of land use compatibility, and, if the site 
location is acceptable, may at another time consider other technical matters concerning the application.  
 

Tex. Health & Safety Code § 361.069 (emphasis added). 
 

3 See 30 TAC § 281.19(a). 
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The ED then issued three additional requests for information. These requests for 

additional information were characterized by the ED as something less formal than an NOD, 

but, in fact, they requested much of the same information that had been requested in the three 

earlier NODs. In reality, these additional requests for information were simply additional 

NODs. The ED likely did not formally refer to the requests as “NODs” because SPOD had 

raised the two NOD issue.4   

IV. HEARING REQUEST 

 If the ED does not reconsider his determination that the Application is technically 

complete, and if the Commission does not grant SPOD’s motion to overturn, then, SPOD 

hereby requests a contested-case hearing on the Application. 

 SPOD and others have already requested a contested case hearing, but the ED’s failure 

to proceed to the hearing process with proper notice suggests that the ED did not recognize 

that SPOD and others were requesting a hearing on this Application. SPOD is concerned that 

the ED will allow the Applicant to forego the hearing process for the land-use-only 

application and file a new full application for a landfill permit for the site. Such an 

application would undoubtedly include additional information—information that should have 

been included by the Applicant and considered by the ED during the technical review of this 

pending Application for a land-use-compatibility determination. 

                                                 
4 The ED likely characterized the additional NODs as requests for additional information (even though, oftentimes, they 
requested information that had previously been requested) so as not to run afoul of its rule setting a deadline for the 
technical review period. TCEQ rules provide that the technical review period should not exceed 75 working days.  30 
TAC § 281.19(a).  The technical review period may be extended if the applicant provides additional technical information 
in response to a NOD within the technical review period.  
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 Thus, to be clear, SPOD hereby seeks a timely contested-case hearing on the 

Applicant’s land-use-compatibility Application that the ED has declared technically 

complete.  

IV.  ARGUMENT IN SUPPORT OF MOTION FOR RECONSIDERATION 

SPOD requests that the ED reconsider his determination that the Application is 

technically complete and his recommendation that the Commission deem the proposed 

landfill as compatible with surrounding land uses. 

The ED’s technically complete determination should be reconsidered for a variety of 

reasons. Most significantly, the site is unique due to its geologic and hydrologic conditions, 

complicated by the old and extensive oil and gas activities, including exploration and 

production of oil and gas, use of pits for salt water and other wastes, and the very poor 

conditions of well casings in the area. 

When reviewing landfill applications for less complex sites—sites that do not have 

complications requiring special consideration under TCEQ's rules for land use compatibility 

determinations—then, it may be appropriate to analyze land use compatibility based on the 

more traditional factors, such as growth trends.  Here, however, some of the basic site 

characteristics, such as its proximity to faults and its location over a recharge zone for a major 

aquifer, are essential factors that clearly must be considered in evaluating land use 

compatibility.   

In Subchapter M of Chapter 330 of TCEQ’s rules regarding landfills, TCEQ has set 

out examples of location or land use restrictions.  The rules list some faulting situations, 

unstable areas, and the recharge zone of the Edwards aquifer as prohibited areas.  TCEQ 
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clearly has the option of finding that similar circumstances render a proposed landfill site 

incompatible with existing land uses.  

TCEQ has, in fact, made that clear. TCEQ rules provide:  

(b) . . . Areas experiencing withdrawal of crude oil, natural gas, sulfur, 
etc., or significant amounts of groundwater must be investigated in detail 
for the possibility of differential subsidence or faulting that could 
adversely affect the integrity of landfill liners.   
 

30 TAC § 330.555 (b). 
 

In fact, the ED originally requested this type of data, and the Applicant responded that 

it was doing more investigation of the site to address such issues.  The ED clearly took the 

position that he can and should look at more than just the listed site restrictions in the rules 

for land use compatibility at vulnerable or complex geologic areas.  TCEQ rules clearly 

provide that authority, if not responsibility.5 

The original responses to the NODs in fact included such technical data and promises 

of more. The final version of the Application, however, does not include much of the data 

requested by the ED and promised by the Applicant.  

For example, the Applicant had promised to provide a detailed geological study in 

response to TCEQ's requests for additional information. The area of the proposed landfill has 

been and is being used for significant oil and gas exploration and development.  Yet, the 

                                                 
5  TCEQ’s rules regarding land use compatibility contemplate that the ED may require additional information to assess 
the potential adverse impacts of the facility on human health or the environment: 
 

(h) Impact on surrounding area. A primary concern is that the use of any land for a municipal solid waste 
facility not adversely impact human health or the environment. The owner or operator shall provide 
information regarding the likely impacts of the facility on cities, communities, groups of property owners, 
or individuals by analyzing the compatibility of land use, zoning in the vicinity, community growth 
patterns, and other factors associated with the public interest. To assist the commission in evaluating the 
impact of the site on the surrounding area, the owner or operator shall provide the following: . . . (6) any 
other information requested by the executive director. 
 

30 TAC § 330.61(h). 
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promised information on the local geology and oil and gas development was not provided in 

the current application. 

The ED ultimately revised his position on what is required to be included in the 

Application for this unique site with unique circumstances, after both the Applicant and 

SPOD spent significant amounts of money addressing the details of this requested 

information.  Yet, because the site is so close to a major fault system, full of old borings, and 

on top of a recharge zone to a major and complex aquifer system, a landfill at this site poses 

too high a risk for the aquifer, in much the same way that a landfill over the recharge zone of 

the Edwards aquifer would pose too significant a risk for that aquifer (which is why the rules 

prohibit a landfill over the Edwards aquifer).  

Thus, SPOD urges the ED to reconsider his technically complete determination.  . In 

short, the ED allowed the Applicant too many bites at the apple and then, when it could not 

meet the requirement after 6 tries and 15 months, the ED changed the requirements so the 

Applicant could. The ED should have abided by his policies of limiting the number NODs 

issued to applicants, which was directly communicated to the Applicant in the first and 

second NODs, and of requiring more specific site data for this complex site, which was also 

clearly communicated to the Applicant in the NODs and later requests for information.    

The ED was therefore in error in determining that the application for a land-use-

compatibility determination is technically complete and that a determination that a landfill 

will be compatible with the site can be made based on the information in the Application or 

otherwise available to the ED. That determination should be reversed and the Application 

returned to the Applicant.  
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V.  ALTERNATIVE MOTION FOR COMMISSION TO OVERTURN ED’S 
LAND-USE COMPATIBILITY DETERMINATION 

 
 In the event that the ED refuses to reconsider his decision on the technical 

completeness of the Application, SPOD requests the Commission to overturn the ED’s 

decision. 

 The basis for this request is the same as explained immediately above. 

 In addition, for the benefit of the Commissioners, SPOD offers the following 

information about the ED’s NOD policy and the NOD process employed in this matter. 

 During its 2001 Sunset process, TCEQ promised to require better permit applications 

by limiting the number of NODs it will issue for applications.6 If applicants cannot provide an 

adequate application after several NODs, the application would be returned.  It should be 

noted that TCEQ was referring to full applications for landfill permits when making these 

representations. 

During its 2011 Sunset process, TCEQ explained that it carried out this policy by 

limiting the number of NODs to two—again, referring to full applications for landfill permits.  

TCEQ also submitted a chart in its self-evaluation report to explain the NOD process and the 

NOD limit.7 The Application here is a much more limited application—addressing only land-

use compatibility—which should be much more easily prepared, even with the complex 

circumstances surrounding and underlying the site.  

 Similarly, the ED has written policies and an associated chart explaining that no more 

than two NODs will be allowed. After the second NOD, if the applicant has not provided an 

                                                 
6 See Attachment A to this Motion, excerpt from TNRCC Sunset Advisory Commission Review, August 1999 at pp. 384- 
385. 
7 See Attachment B to this Motion, excerpt from TCEQ Sunset Evaluation Report, October, 2009 at pp. 248-250. 
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adequate response, the application should be returned, according to this policy. See 

Attachment C to this document.  While, in the ED’s 2012 document, the ED's position might 

appear less clear than in his earlier memos, the Commission’s statements to the Legislature 

regarding its NOD policy are clear and have not been revised by the Commission. 

TCEQ’s rules also reflect a policy of limiting the technical review period to a 

reasonable number of days and of limiting the number of opportunities an applicant is 

allowed to address the agency’s regulatory application requirements. For instance, Rule 

330.57 provides that an applicant’s failure to provide complete information as required by the 

Chapter 330 rules is sufficient cause for the ED to return the application: 

Required information. All aspects of the application and design requirements must 
be addressed by the owner or operator … It is the responsibility of the applicant to 
provide the executive director data of sufficient completeness, accuracy …. Failure of 
the owner or operator to provide complete information as required by this chapter may 
be cause for the executive director to return the application without further action in 
accordance with … § 281.19 …. Submission of false information shall constitute 
grounds for denial of the permit or registration application.  
 

30 TAC § 330.57(d) (emphasis added). 

 TCEQ rules also provide that, with certain exceptions, the technical review period 

should not exceed 75 working days: 

Technical Review. (a) After an application is determined by the executive director to 
be administratively complete, the executive director shall commence a technical 
review as necessary and appropriate. For purposes of these sections, the technical 
review period is that period of time beginning with the completion of the initial review 
period and will continue for a period of time not to exceed 75 working days. 
 

30 TAC § 281.19(a). 

 The technical review period may be extended if the applicant provides additional 

technical information in response to a NOD within the technical review period.  If, on the 
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other hand, the requested information is not received by TCEQ staff before the expiration of 

the technical review period, the application  should be returned: 

(b) Except as provided in subsection (c) of this section, the applicant shall be promptly 
notified of any additional technical material as may be necessary for a complete 
review.  If the applicant provides the information within the period of time prescribed 
by subsection (a) of this section, the executive director will complete processing of the 
application within the technical review period extended by the number of days 
required for the additional data. If the necessary additional information is not received 
by the executive director prior to expiration of the technical review period and the 
information is considered essential by the executive director to make recommendations 
to the commission on a particular matter, the executive director may return the 
application to the applicant.  
 

30 TAC § 281.19(b) (emphasis added). 
 
 Here, the Applicant repeatedly missed the deadlines set by the NODs and supplements 

to provide information required by the ED. 

 The agency’s two NOD policy is based on these rules. The first two NODs 

emphasized this policy, in stating “please be aware that a third technical notice of deficiency 

will not be issued.”    

 Allowing an applicant to provide unlimited and untimely revisions to its application is 

not only contrary to the intent of the rules and policies of the ED and the agency, but it is also 

unfair to the public.  Here, such actions adversely affect SPOD and others who have spent 

significant amounts of money in reliance on Texas law and TCEQ's clear policies and rules. 

The purpose of public notice following a declaration of administrative completeness is 

to allow meaningful early public participation based on a review of the submitted application.  

See 24 Tex. Reg. 8190 (responses to comments regarding proposed rules 30 TAC §§ 39.418; 

39.501).  If an application lacks sufficient information necessary for the public to formulate 
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substantive comments and identify relevant and material issues, then the notice does not serve 

the objectives of enhanced early public participation.  Id. 

For instance, after this application was declared administratively complete, notice was 

provided in accordance with the rules.  But the application in its current form—with its 

various responses to NODs and requests for additional information and then retraction of 

some of that information—does not resemble the application that was declared 

administratively complete and referenced in the corresponding public notice over a year ago.  

The current Application is the result of so many revisions that locating the most current basic 

information in the Application is difficult.  It now seems clear that the application that was 

initially made available for public viewing lacked sufficient information to provide the 

agency and the public the information they were due. Indeed, it now appears clear that the 

application included misrepresentations or omissions of facts,8 which, under TCEQ rules, is 

also a basis for denial of the permit.   

 Nevertheless, despite clear language to the Applicant, TCEQ rules and policies, and 

TCEQ’s representations to the Legislature, the ED sent a third NOD on September 4, 2012, 

and then additional requests for information after that. The technical review period far 

exceeded the 75 days contemplated by TCEQ’s rules.   

The first NOD, alone, had 68 requests for additional information; the second had 40 

such requests; and the third had 46 requests. Many of the requests in the third NOD are a 

result of Applicant’s failure to respond adequately to the first NOD, which should have 

                                                 
8 For instance, the application failed to identify a person who owned mineral interests under the landfill site.  The original 
application stated on the Landowner map, Part 1, Appendix 1, Figure 3, that there are no mineral interest owners under 
the facility.  One commenter and opponent of the landfill, Ms. Brady, had to hire an attorney to present the documents in 
the County deed records to show she owned mineral interests.  Even after she and SPOD advised TCEQ and Applicant of 
these facts in early July 2012, the Application still misrepresented the facts. 
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prevented extensions of time for the technical review period and limited the applicant’s 

opportunities to provide required information. See 30 TAC § 281.19(b) (technical review 

period may be extended only if the applicant provides additional technical information in 

response to a NOD within the 75-day technical review period).   

To date, the Applicant still has not addressed all of the ED’s requests for information. 

The ED ultimately ruled that it was no longer necessary for the Applicant to provide all of the 

requested information, alleviating the Applicant of its burden to provide the ED’s staff, the 

public, and the Commission with the information necessary to analyze the land use issue.   

 Allowing this Applicant so many bites at the apple to provide the basic information 

required for a land-use compatibility determination is also inconsistent with the manner in 

which other landfill applications have been reviewed and the standards applied to those 

applicants.   

In fact, in 2005, TCEQ returned several solid waste permit applications based on its 

NOD policy.  When Lower Valley LF, LLC failed to adequately respond to the second 

technical NOD for its proposed landfill permit application, the ED returned the application.   

Similarly, when Edwin B. Kelsoe submitted a deficient application for a land use 

determination for its proposed landfill and then failed to adequately respond to several 

administrative NODs, the ED returned the application.   

 While neither case represents exactly the same situation as here, TCEQ properly 

defended its decision to return inadequate applications with valid explanations.  In the Lower 

Valley case, the ED explained that the application did not provide the necessary information 

to continue processing the application and advised the applicant that it could re-submit the 
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application, with all required information, at a later date.  In court, when Kelsoe appealed the 

return of its application, the Attorney General relied on TCEQ’s rules and policies in support 

of the ED’s decision to return the application as inadequate.   

 Moreover, inconsistent application of agency rules and policies is not only unfair to 

those applicants who do the proper work and to the public who are trying to participate; such 

actions by the agency are considered arbitrary and capricious by Texas courts. See Austin 

Chevrolet, Inc. v. Motor Vehicle Bd., 212 S.W.3d 425, 438 (Tex. App.—Austin 2006, pet. 

denied). 

 In sum, Applicant did not do what was required. The Application should have been 

returned after its response to the second NOD.  At this point, overturning the ED’s technically 

complete determination and returning the application is more than justified in this case. It is 

also the fair approach for the public, for local governments trying to evaluate an application, 

and for applicants who abide by TCEQ’s rules and policies.  

VI.  ALTERNATIVE MOTION FOR COMMISSION AND/OR ED TO PUBLISH 
NOTICE AND SET THE APPLICATION FOR HEARING 

 
 Finally, SPOD requests that, if this matter is destined for a hearing in the future, notice 

be published immediately, advising the public of the opportunity to request a contested case 

hearing and that the normal hearing process then be followed for the Application. SPOD 

further requests that the land-use-compatibility application be referred to SOAH for a 

contested case hearing.  

The ED has already determined that this is the appropriate course of action for this 

Application when he declared it administratively and technically complete. SPOD and others 

have relied on the ED’s determination.  
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 In fact, TCEQ’s rules set out this process. First, if, and only if, the ED determines that 

a land-use only determination is appropriate, as he has done in this case, the applicant is 

allowed to submit an application for the determination. 30 TAC § 330.57. When this 

procedure is followed, an opportunity for a public hearing shall be offered for the land-use 

portion of the application. Id.; Tex. Health & Safety Code § 361.069.  An application for a 

landfill permit may then only be submitted based upon the results of the land-use only public 

hearing and determination. 30 TAC § 330.57. 

 SPOD is concerned that the Applicant will attempt to deviate from this well-defined, 

bifurcated process, even though the ED has already determined that it is appropriate in this 

case, and even though the public has already been notified of and relied upon this normal 

process. At least one newspaper article includes quotes from Applicant’s representative, 

indicating that the Applicant did not intend to adhere to this approach.   

 The Applicant has taken an unreasonably extensive amount of time simply to submit 

all of the required information for a land-use determination.  The ED’s staff has had to do 

extensive work with the Applicant, much more than TCEQ rules contemplate and much more 

than TCEQ's budget can tolerate.  The staff has, in effect, prepared the Application.  So now, 

after the long drawn out negotiation, the ED is willing to defend its compromise with the 

Applicant, even though the compromise does not satisfy TCEQ's rules.  

SPOD and many other have spent time and resources addressing the Applicant's 

multiple responses to the deficiencies and requests for information.  The understanding has 

always been that at the conclusion of this extensive review process, if the ED determined that 
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the application was technically complete, an opportunity for a hearing would be made 

available. 

 Should the Applicant now attempt to submit an application for a landfill permit, this 

undoubtedly will result in several additional NODs and an excessive review period and 

revisions to the representations in the current Application.  Applicant would be free to ignore 

the provisions in the current Application for the footprint, for the permit boundary, and for 

the basic design set forth in the Application. TCEQ staff and SPOD could be faced with a 

whole new set of land use compatibility issues and data. 

The Applicant requested a process and received it. It should not be allowed to change 

the game now, especially in this unique case with 6 "NODs" over a 15 month time period.  

 The ED was correct in determining that a land-use only application was appropriate in 

this case. This Application is sufficiently complicated and raises so many issues, as evidenced 

by the numerous comments that have already been submitted, to warrant its own hearing. It 

simply makes sense to resolve these complicated issues before proceeding with a complete 

landfill permit application. Indeed, the Applicant’s proposed landfill at the proposed location 

is precisely the type of project that the land-use compatibility statute was designed to address. 

 Further, it makes sense for TCEQ to send a message to applicants that the land-use 

only process is intended to benefit not only applicants, but also the public, and the agency. It 

is not intended to allow applicants to submit a stack of papers with scant information as a 

placeholder for a complete application to be submitted years later, with the assistance of the 

ED’s staff.  
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 Once the ED determines that the land-use only application is technically complete, the 

application must, under Texas law, proceed with the next steps in the notice and hearing 

process before any landfill permit application can be considered. Because the ED has made 

such a determination in this case, notice and an opportunity for a hearing are the next steps 

required by the rules, if the ED's determination is not reversed. 

 
VII. PRAYER 

 
For the reasons stated above, SPOD respectfully prays that: 

a. The Commission grant SPOD’s hearing request; 

b. The ED reconsider his preliminary decision; 

c. The Commission overturn the ED’s preliminary decision; or 

d. The ED and/or the Commission proceed with public notice and a contested case 

hearing regarding the Application, without allowing any further revisions. 

Sincerely, 

__________________________ 
       Richard W. Lowerre 

State Bar No. 12632900 
Marisa Perales 
State Bar. No. 24002750 

 
LOWERRE, FREDERICK, PERALES, 
ALLMON & ROCKWELL 
707 Rio Grande, Suite 200 
Austin, Texas 78701 
(512) 469-6000 phone 
(512) 482-9346 facsimile 

 
ATTORNEY FOR STOP POST OAK 
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managerial and organizational improvements. The key work processes identified were: permitting, 
compliance, and monitoring/assessment and planning. The scope of these processes were: 

Permitting- reviewing and analyzing how permitting processes work within the agency using 
five selected types of permits as examples. These permits were identified by the TNRCC as New 
Source Review (NSR) Permits, Operating Permits, Wastewater Penn its, MUl1icipal Solid Waste 
(MSW) Permits, and RCRA Hazardous Waste Permits. 

Compliance - reviewing and analyzing how the TNRCC plans and targets compliance activities 
(e.g., inspections, monitoring, compliance assistance, and complaint investigation). The scope of 
this review did not include how the TNRCC performs inspections. 

Monitoring/Assessment and Planning - reviewing and analyzing how the TNRCC collects and 
uses data in planning and decision-making. 

The project was conducted in two phases. Phase I of this project was to identify and assess current 
processes for the study areas. This information was documented in a Phase I Findings Report. The 
Phase I Findings Report provided a description of current process activities and drew conclusions about 
inefficiencies and ineffectiveness of each process. Phase II of this project was to fommlate 
recommendations for process, management and organizational improvements for the three processes. 
This repOlt, Proposed Organization, Management and Business Process Final Report, documents 
TechLaw's recommendations for each of the three processes. 

Phase I 
The Phase I Findings Report (Februmy 1998) identified key findings and conclusions drawn from 
evaluating the current pemlitting, compliance, and monitoring, assessment and planning processes. 
Highlights of some of the significant fmdings which were used as a basis for the recommendations have 
been summarized below: 

Permitting 
The various media programs (e.g. air, water and waste programs) charged with issuance of permits have 
substantial differences in terminology, use unique quantitative standards, make differing use of 
compliance histories, differing levels of flexibility of conditions, and employ different prioritization 
protocols. 

Phase I Findings: Permitting 
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TNRCC customers applying for multiple permits are subjected to separate, long-lasting, and 
complicated permit application processes. Such differences lead to variations in the compliance 
and enforcement of TNRCC' s pennits. 

Lack of flexibility across permit programs. 
High number of administratively incomplete applications. 

Inconsistent and improper use of the Office of the Chief Clerk. 
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Lack of multimedia permitting which can cause the TNRCC to lose site-wide perspective of 
permitted facilities, so that the agency cannot assess cumulative risks. 

Public notice requirements differing across programs. 

Permit writers becoming advocates of the permits they are issuing. This contributes to a high 
level of Notices of Deficiency (NODs) and contributes to more contested case hearings. 

Phase 1 Findings: Compliance 

The TNRCC spends a large amount of time collecting a wealth of uncoordinated, unintegrated 
data. Relatively little attention is paid to creating a pro-active multi-media compliance plan. 

TNRCC's compliance plmming is not integrated or coordinated across media programs. Each 
media derives its own inspection targeting priorities and approaches. Each media uses different 
compliance information and uses compliance information differently. Each media receives 
various levels of input from field staff. 

Monitoring activities are extremely fragmented. This hinders the effective use of data for big
picture compliance plalming. 

Not only is there no single definition for "compliance assistance," but also in-depth compliance 
assistance is provided only in pockets of TNRCC. 

The TNRCC does not proactively pursue blind spots, (i.e. middle-sized facilities, non-notifiers, 
non-renewers, permit rejections). 

Phase 1 Findings: Monitoring/Assessment and Planning 

The TNRCC performs extensive monitoring/assessment and plmming activities only in selected media 
programs. 

Phase 1 Findings: Monitoring/Assessment and Planning (cont.) 

There is inadequate communication and coordination between media programs for the purpose of 
environmental planning. 

Interpretation of environmental data is limited. 

Databases are fragmented and incompatible. 

Phase II 

Phase II of the Business Process Review (BPR) included the analysis and formulation of 
recommendations for agency consideration. 
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Abbreviations Used: 
ELD - Environmental Law Division 
CCO - Chief Clerk's Office 
RTC - Response to Comments 
SOAH - State Office of Administrative Hearings 
OPA - Office of Public Assistance 

Explanations: 
Agency Review Letters - Fish & Wildlife, Historical Commission, 
FAA, etc. 
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